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Agent May Consent to a "Free-and-Clear" Sale or Credit Bid under
Section 363 of the Bankruptcy Code over Objection of Dissenting
Minority Secured Lenders

It has become increasingly popular for a debtor to utilize section 363 of the Bankruptcy
Code to sell all or substantially all of its assets. Given the highly leveraged capital struc-
ture of many debtors, the agent for the secured lenders is often playing a primary role in
the section 363 sale process by acting at the direction of the secured lenders to consent
to a sale free and clear of interests or to use the secured lenders' claims as currency to
buy the debtor's assets in a "credit bid."* A recent decision from the United States Court
of Appeals for the Second Circuit, In re Chrysler LLC, 2008 U.S. App. LEXIS 17411 (2d
Cir. Aug. 5, 2009), held that a dissenting minority lender could not object to a "free-and-
clear" sale in circumstances where the loan documents authorized the agent to act on
behalf of the secured lenders and a majority in interest of the lenders consented.

Background. Section 363(f) of the Bankruptcy Code permits a debtor to sell assets out
of the ordinary course of business free and clear of any lien or other interest in such
property under specified circumstances. In the case of the sale of Chrysler's assets, the
debtors relied in part on section 363(f)(2) of the Bankruptcy Code, which permits a sale
free and clear of an entity's interest if the entity consents to the sale. In In re Chrysler
LLC, the court considered whether the consent requirement of section 363(f)(2) could
be satisfied without the unanimous consent of the secured lenders.

The secured parties' relationship in Chrysler was governed by three related agree-
ments: (1) a credit agreement, (2) a collateral trust agreement, under which the collat-
eral securing Chrysler's obligations under the credit agreement was held by a desig-
nated trustee (the “collateral trustee”) for the benefit of the secured lenders and (3) a

1. Section 363(k) of the Bankruptcy Code allows a secured creditor to offset an allowed secured claim against the "purchase price
of property" in a section 363 sale, referred to as "credit bidding."
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security agreement, under which Chrysler and the other obligors granted to the adminis-
trative agent a security interest in substantially all of their assets.

Upon the commencement of Chrysler's chapter 11 cases, Chrysler moved to sell sub-
stantially all of its assets free and clear of interests under section 363. Chrysler argued
that section 363(f)(2) of the Bankruptcy Code had been satisfied because secured lend-
ers holding 92.5 percent of the outstanding principal amount of the loans under the
credit agreement had directed the administrative agent, who, in turn, directed the collat-
eral trustee, to consent to the sale of the debtors' assets. Three Indiana state funds
holding less than 1 percent of the indebtedness (the "Indiana Funds") objected to
Chrysler's sale motion. The Indiana Funds argued that the elements of section 363(f)(2)
were not satisfied because the credit agreement required the unanimous consent of the
secured lenders in order to "release all or substantially all of the Collateral,” including in
connection with a section 363 sale of the debtors' assets.

The Decision. The bankruptcy court dismissed the Indiana Funds' objection be-
cause the collateral trustee had the authority to act on behalf of the secured lenders
in accordance with the loan documents, even though the secured lenders under the
credit agreement did not unanimously consent to the sale. The United States Court
of Appeazls for the Second Circuit affirmed the bankruptcy court's decision on similar
grounds.

The courts concluded that, through a series of agreements, the collateral trustee had
been empowered to take any action necessary to realize upon the collateral, includ-
ing consenting to a sale of the collateral free and clear of all interests under section
363 of the Bankruptcy Code at the direction of the administrative agent. By the terms
of the credit agreement, the administrative agent was authorized to act, including to
direct the collateral trustee, at the request of lenders holding a majority of the in-
debtedness. The courts found that each of these elements had been satisfied in ac-
cordance with the terms of the loan documents in connection with the collateral trus-
tee's consent to the sale. Accordingly, having agreed to the framework created by
the credit agreement and related security documents, the Indiana Funds were bound

2. In certain circumstances, an appeal may be taken directly to the court of appeals (bypassing the district court) if the court of
appeals authorizes the direct appeal. 28 U.S.C. § 158(d)(2). The Court of Appeals for the Second Circuit granted a motion for
direct appeal in Chrysler.

TOTAL SOLUTIONS

Legal Academic Risk & Information Analytics Corporate & Professional Government I_eX I S N eX I SC

LexisNexis, Lexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc.
Copyright © 2009 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved.



http://www.lexis.com/research/slft?cite=32382055534320A720313538&keyenum=15452&keytnum=0
http://law.lexisnexis.com/
http://www.lexisnexis.com/academic/
http://risk.lexisnexis.com/
http://www.lexisnexis.com/corporate/
http://www.lexisnexis.com/gov/

Research Solutions

LexisNexis® Emerging Issues Analysis

Paul H. Zumbro on

In re Chrysler LLC

by the decision of the majority of the lender group to consent to the sale of the debt-
ors' assets under section 363.°

The courts rejected the Indiana Funds' argument that the amendment and waiver provi-
sion of the credit agreement required that the administrative agent receive the consent
of all lenders before it could authorize the collateral trustee to release all or substantially
all of the collateral. Rather, the transfer of the debtors' assets to New Chrysler pursuant
to section 363 of the Bankruptcy Code was simply a "collective action to enforce rights
as authorized under the agreed-upon specific provisions of the parties' loan agree-
ments,"* which did not require any amendment, supplement or modification of the loan
documents. The Second Circuit stated that "[b]ecause the Sale required no amendment
to loan documents, Chrysler was not required to seek, let alone receive, the [dissenting
lenders'] written consent."> Moreover, the consent to the sale was not a "release" of col-
lateral because the secured lenders' lien would attach to the proceeds of the sale, which
remained as collateral to secure the loan made by the lenders.®

Effect of the Decision. Although the decision in Chrysler was based on specific provi-
sions in the applicable loan documents, the language relied upon by the court of ap-
peals and the bankruptcy court is fairly customary in U.S. syndicated credit facilities, in
which collateral enforcement actions taken by the agent may typically be authorized by
the majority in interest of the lenders. The courts appear to be saying that this contract-
based "majority rule" approach overrides what could be argued to be individual statutory
rights under the Bankruptcy Code.

Other recent bankruptcy court decisions are consistent with this approach. For example,
a recent Delaware bankruptcy court decision reached a similar conclusion in the credit
bid context, holding that the administrative agent had the authority to enter a credit bid
on behalf of the secured lenders pursuant to section 363(k) of the Bankruptcy Code,
over the objection of some of the secured lenders.” The court in GWLS concluded that

3. Inre Chrysler, 405 B.R. 84, 101-03 (Bankr. S.D.N.Y. 2009), aff'd, Chrysler, 2008 U.S. App. LEXIS 17411.
4. 405B.R. 101, 103.

5. 2008 U.S. App. LEXIS 17411, at *31.

6. 405B.R. 101, 103.

7. Inre GWLS Holdings, Inc., 2009 Bankr. LEXIS 378 (Bankr. D. Del. Feb. 23, 2009) (appeal pending).
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credit bidding by the collateral agent, acting at the direction of the secured lenders hold-
ing a majority of the indebtedness in accordance with the loan documents, fell within the
collateral agent's delegated powers to "dispose of or deliver the Collateral” on behalf of
the secured parties pursuant to any applicable law, which the court determined included
the Bankruptcy Code. Accordingly, the dissenting lender was forced to have its claim in-
cluded in the credit bid along with the rest of the syndicate. The bankruptcy court in the
Southern District of New York relied on Chrysler and GWLS in reaching a similar con-
clusion in approving a credit bid made by the agent for substantially all of the assets of
Metaldyne Corporation over the objection of a dissenting lender.?

These recent decisions suggest that when secured lenders broadly delegate to an
agent or trustee the power to take collateral enforcement actions or to exercise any
other remedies against the collateral, an objecting secured creditor will likely be bound
by the decision of lenders holding a majority of the indebtedness. When a secured
lender enters into syndicated loan agreement containing provisions like the ones exam-
ined in Chrysler and GWLS, it is agreeing to a collective arrangement under which the
agent or trustee may be authorized to exercise remedies under section 363 of the Bank-
ruptcy Code, including to consent to the sale of all or substantially all of a debtor's as-
sets free and clear of any liens or interests or to credit bid for a debtor's assets, without
receiving the unanimous consent of the secured lenders.

8. Inre Metaldyne, No. 09-13412 (Bankr. S.D.N.Y. Aug. 12, 2009) (unpublished opinion).
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About the Author. Paul H. Zumbro is a partner in the Cravath, Swaine & Moore
LLP Restructuring and Corporate Departments. He has experience in all phases
of capital raising and balance sheet restructurings, including out-of-court debt ex-
changes and debtor-in-possession financings. His restructuring practice draws
on his extensive experience in leveraged finance, as well as his experience with
disputes that have arisen post-credit crunch. Mr. Zumbro represented the financ-
ing sources in many of the most significant LBO financing transactions over the
past several years, including the acquisition of Neiman Marcus by TPG Inc. and
Warburg Pincus LLC and the acquisition of Freescale Semiconductor by The
Blackstone Group. Following the collapse of the credit markets, he advised the
financing sources in a number of high-profile LBO transactions that encountered
difficulties or collapsed, including the multi-billion dollar proposed acquisitions of
United Rentals, Alliance Data Systems, Clear Channel and Huntsman Corpora-
tion. More recently, Mr. Zumbro has been involved with a number of high-profile
bankruptcy and restructuring matters, including representing Goldman Sachs in
connection with Lyondell Chemical Company's $8.015 billion DIP facility.

Mr. Zumbro received a B.A., cum laude, from Yale College in 1992, and his J.D.
in 1997 from Columbia Law School, where he was a Stone Scholar. He has been
recognized by The Legal 500 for his skill in the National Bank Lending arena. In
May 2009, he co-chaired a panel entitled “Know Your Counterparty—Learning
Lessons from the Credit Crunch” at the International Bar Association's 26th Inter-
national Financial Law Conference, in Rome, Italy. More recently, he gave a
seminar presentation at the LSTA entitled “Section 363 Bankruptcy Sales: Is
There a New Trend that Could Undermine Creditors' Rights?”.
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