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 On March 2, 2020, the SEC adopted amendments to Rules 3-10 and 3-16 of Regulation S-X to 
streamline the financial disclosure requirements for issuers and guarantors of registered debt 
securities and issuer affiliates whose securities collateralize registered debt offerings

 The amendments are predicated on a basic conceptual view (widely supported by commenters, 
including Cravath) that a parent company’s consolidated financial information, together with 
supplemental information about structural subordination and collateral, is sufficient to permit a 
prospective investor to make an informed investment decision

 Notably, the amendments:
• expand the circumstances in which a parent company does not have to file separate financial statements for subsidiary 

issuers and guarantors of registered debt securities;
• streamline the alternative financial disclosure required for subsidiary issuers and guarantors whose separate financial 

statements have been omitted and specify certain required alternative non-financial disclosures;
• permit a parent company to omit the alternative disclosures from their periodic reports required by the Exchange Act 

upon the applicable issuer or guarantor no longer having a reporting obligation for the debt securities; and
• make similar modifications to the required financial disclosures for issuer affiliates whose securities are pledged as 

collateral for registered debt securities

 The final rules implementing the amendments will be effective on January 4, 2021, but, importantly, 
the SEC will accept voluntary compliance prior to that date

• Given the reduced cost and burden of compliance under the amended rules, we expect issuers and guarantors of 
registered debt securities to begin adapting their internal and disclosure controls and procedures

° Several issuers have early adopted in their Exchange Act reports
• It remains to be seen whether these amendments will meaningfully impact issuers’ willingness to register offerings of 

guaranteed debt securities that would otherwise be conducted on an unregistered basis in the Rule 144A market

Overview of Amendments

Page 2



 Rule 3-10 requires each issuer of a registered security that is guaranteed and each guarantor of a 
registered security to file the financial statements required by Regulation S-X, unless one of five 
exceptions to this general rule is satisfied and certain alternative disclosures are provided

 The amendments to Rule 3-10 affect:
• the issuer and guarantor structures that are eligible for an exception to the general rule;
• the conditions that must be satisfied in order to omit separate financial statements;
• the form and content of alternative disclosures; and
• the duration of the ongoing reporting obligations of issuers and guarantors in respect of the alternative disclosures

 The amendments also relocate the required alternative disclosures set forth throughout existing 
Rule 3-10 to new Rule 13-01

 Rule 13-01 requires more streamlined financial information
• In place of the existing requirement to present all major captions of the three financial statements, Rule 13-01, via Rule 

1-02(bb)(1) of Regulation S-X, only requires a summary presentation of:
° certain balance sheet and income statement line items; and
° an accompanying note that briefly describes the basis of presentation

• Notably, no statement of cash flow information is required
• If the information (as is permitted) is disclosed other than in the notes to the financial statements, it is not required to be 

audited or reviewed, substantially expediting preparation for debut structures

Rule 3-10 Amendments
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Rule 3-10 Amendments (cont’d)
Key Provisions of Rule 3-10, as amended Streamlining Effects

Eligible 
Structures

• Separate financial statements of subsidiary issuers 
and guarantors may be omitted if:
‒ a parent company issues the security (or co-issues 

the security on a joint and several basis) with one or 
more of its consolidated subsidiaries

‒ a consolidated subsidiary issues the security (or co-
issues the security with one or more other 
consolidated subsidiaries), and the parent company 
fully and unconditionally guarantees the security

 Expands eligibility to include structures involving 
subsidiary guarantees that are not full and 
unconditional (which had been required under the 
existing rule)

 Enhances possibility of including non-U.S. guarantors, 
which, historically, have been unable to satisfy the “full 
and unconditional” requirement under local law in 
certain jurisdictions

Conditions

• The parent company’s consolidated financial 
statements must be included or incorporated by 
reference in the relevant filing

• A subsidiary issuer or guarantor whose separate 
financial statements are omitted must be a 
consolidated subsidiary of the parent company

 Expands the universe of subsidiary issuers and 
guarantors for which separate financial statements 
may be omitted to include entities that are not 100% 
owned or that have issued securities convertible into 
their own voting shares—both of which were 
previously excluded

Alternative 
Disclosures

Summarized Financial Information

• The alternative disclosures must include the 
summarized financial information required by Rule    
1-02(bb)(1) of Regulation S-X, and the summarized 
financial information:
‒ must entirely exclude all financial information of 

non-issuer and non-guarantor subsidiaries
‒ may be presented on a combined basis for all 

issuers and guarantors of the applicable security, 
unless certain circumstances require a 
disaggregated presentation

‒ must include summarized financial information for a 
recently acquired subsidiary issuer or guarantor if 
the acquisition is “significant” under Rule 3-05 of 
Regulation S-X, as amended

 Eliminates separate disclosure of financial information 
of non-guarantor and non-issuer subsidiaries, as well 
as investments in non-issuer and non-guarantor 
subsidiaries, even if the non-guarantor and non-issuer 
subsidiaries would otherwise be consolidated

 If presented on a combined basis, eliminates burden 
of determining intercompany balances and 
transactions between obligors

 Reduces burden associated with recently acquired 
subsidiary issuers or guarantors—but may result in 
pre-acquisition summarized financial information being 
presented prior to it being required to be filed under 
Rule 3-05
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Rule 3-10 Amendments (cont’d)
Key Provisions of Rule 3-10, as amended Streamlining Effects

Alternative 
Disclosures
(cont’d)

Non-Financial Disclosures

• The alternative disclosures must include certain non-
financial disclosure, such as:
‒ the identification of the issuers and guarantors of 

each guaranteed security
‒ a description of the terms and conditions of the 

guarantees, including any way in which the 
guarantees are not full and unconditional

‒ a description of any material factors that may affect 
payment on the guarantees

‒ any additional information that would be material 
and necessary to be not misleading

 Issuers and guarantors may be identified in an exhibit 
to an Exchange Act report, which may be incorporated 
by reference (if unchanged) for ongoing compliance

Safe Harbors

• Summarized financial information may be omitted as 
not material if:
‒ the assets, liabilities and results of operations of the 

combined issuers and guarantors are not materially 
different from amounts presented in the parent 
company’s consolidated financials

‒ the combined issuers and guarantors, excluding 
investments in subsidiaries that are not issuers and 
guarantors, have no material assets, liabilities or 
results of operations

‒ the sole issuer is a finance subsidiary of the parent 
company, and no other subsidiary of the parent 
company guarantees the security

‒ the issuer is a finance subsidiary that co-issued the 
security, jointly and severally, with the parent 
company, and no other subsidiary of the parent 
company guarantees the security

 Although the SEC believes these scenarios 
encompass most of the situations under which 
summarized information would not be material, the 
safe harbors are non-exclusive

 A general materiality provision in the amendments 
provides the parent company wide discretion to 
conclude, based on the facts and circumstances of a 
scenario outside the safe harbors, that all or a portion 
of the summarized financial information is not material 
and may, therefore, be omitted
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Rule 3-10 Amendments (cont’d)
Key Provisions of Rule 3-10, as amended Streamlining Effects

Alternative 
Disclosures
(cont’d)

Location of Alternative Disclosures

• Unlike the existing rule, which requires subsidiary 
issuer and guarantor information to be presented in 
the footnotes to the parent’s consolidated financial 
statements, the parent company may, at its option, 
provide the alternative disclosures: 
‒ in the footnotes to the parent company’s 

consolidated financial statements
‒ in its MD&A
‒ in a prospectus immediately following “Risk 

Factors”, if any
‒ with pricing information described in Item 105 of 

Regulation S-K

 If the alternative disclosures are not provided in the 
footnotes to the parent company’s financial 
statements (where they would be subject to auditor 
review or audit), the information will not need to be 
audited

 We believe the flexibility to include this information in 
the MD&A or otherwise outside the financial 
statements is one of the more attractive aspects of the 
new rules, significantly reducing the burden 
associated with the disclosure

Ongoing 
Reporting

• Permits a parent company to cease providing 
alternative disclosures at the time the applicable 
issuer or guarantor no longer has a reporting 
obligation under the Exchange Act with respect to 
those securities

 Under the existing rule, alternative disclosures are 
required as long as the applicable securities are 
outstanding, even if the issuer’s or guarantor’s 
reporting obligations for those securities has been 
suspended under Section 15(d) of the Securities Act

 Although frequent issuers may not benefit from this 
change, a reporting company that is an infrequent 
issuer may benefit significantly as the amendment 
would allow the company to omit the alternative 
disclosures from its periodic reports after the first 
annual report on Form 10-K following the issuance of 
the applicable debt security (assuming the securities 
are held by fewer than 300 holders)
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 Rule 3-16 requires a registrant to provide separate financial statements for each issuer affiliate 
whose securities constitute a substantial portion of the collateral for any class of registered 
securities as if the affiliate were a separate registrant

 The amendments to Rule 3-16 establish a disclosure framework that is largely analogous to the 
changes discussed with respect to Rule 3-10, with the required alternative disclosures relocated 
from Rule 3-16 to new Rule 13-02

 Notably, the existing requirement to provide separate financial statements for an issuer affiliate if 
the aggregate principal amount, par value, book value or market value of its pledged securities 
exceeds a certain numerical threshold has been replaced with a requirement to provide alternative 
disclosures in all cases, to the extent material

 Compliance with the amended Rule 3-16 will not be required for debt securities issued by issuers 
that were not required to file Rule 3-16 financial statements prior the effective date of the 
amendments if the relevant securities include provisions requiring the release of the applicable 
collateral if separate financial information would be required under Rule 3-16

 This last provision was added in response to concerns that the amended Rule 3-16 might allow an 
existing issuer to release guarantors solely as a result of the rule change with a resulting 
substantive impact on the collateral package

Rule 3-16 Amendments
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 Similar to domestic issuers, foreign private issuers will be required to comply with new Rules 13-01 
and 13-02 and will continue to be required to comply with amended Rules 3-10 and 3-16

 However, given differences between foreign and domestic forms required by the Exchange Act and 
the Securities Act, some of the requirements are located in difference places, such as through 
amendments to the instructions to Forms F-1, F-3 and 20-F, when applied to foreign private issuers

Foreign Private Issuers
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 Implementation timing
• Early adoption?

 Location of alternative disclosures

 Due diligence and auditor comfort

 Immateriality
• Easier for debt with stock pledges than guaranteed debt?

 Termination of reporting / contractual reporting obligation trends

 Inclusion of non-U.S. guarantors

 Execution considerations
• Potential benefits to conducting an offering on a registered rather than Rule 144A/Regulation S basis?

Key Issues for Investment Bankers
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Appendix—Example Disclosure



WestRock Company (NYSE: WRK)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



WestRock Company (cont’d)
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Excerpt from “Notes to Consolidated Financial Statements—Note 14. Selected Condensed 
Consolidating Financial Statements of Parent, Issuer, Guarantors and Non-Guarantors”

Source:  Annual Report of WestRock Company on Form 10-K for the fiscal year ended September 30, 2019.

Under 
Existing Rules



Avis Budget Group, Inc. (NASDAQ: CAR)

Excerpt from “Notes to Consolidated Condensed Financial Statements—Basis of Presentation”

Excerpt from “Management’s Discussion and Analysis of Financial Condition and Results of 
Operations—Debt and Financing Arrangements”

Source:  Quarterly Report of Avis Budget Group, Inc. on Form 10-Q for the quarterly period ended March 31, 2020.
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Adopter



Avis Budget Group, Inc. (cont’d)

Excerpt from “Management’s Discussion and Analysis of Financial Condition and Results of 
Operations—Debt and Financing Arrangements”

Source:  Quarterly Report of Avis Budget Group, Inc. on Form 10-Q for the quarterly period ended March 31, 2020.
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Avis Budget Group, Inc. (cont’d)

Excerpt of “Exhibit 22—List of Issuer and Guarantor Subsidiaries”

Source:  Quarterly Report of Avis Budget Group, Inc. on Form 10-Q for the quarterly period ended March 31, 2020.
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Early 
Adopter



Pentair plc (NYSE: PNR)

Excerpt from “Notes to condensed consolidated financial statements—Basis of Presentation and 
Responsibility for Interim Financial Statements”

Excerpt from “Management’s Discussion and Analysis of Financial Condition and Results of 
Operations—Liquidity and Capital Resources”

Source:  Quarterly Report of Pentair plc on Form 10-Q for the quarterly period ended March 31, 2020.
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Pentair plc (cont’d)

Excerpt from “Management’s Discussion and Analysis of Financial Condition and Results of 
Operations—Liquidity and Capital Resources”

Source:  Quarterly Report of Pentair plc on Form 10-Q for the quarterly period ended March 31, 2020.
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Pentair plc (cont’d)

Excerpt of “Exhibit 22—List of Guarantors and Subsidiary Issuers of Guaranteed Securities as of 
March 31, 2020”

Source:  Quarterly Report of Pentair plc on Form 10-Q for the quarterly period ended March 31, 2020.
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Concho Resources Inc. (NYSE: CXO)

Excerpt from “Notes to Consolidated Financial Statements—Bases of presentation and summary of 
significant account policies”

Source:  Quarterly Report of Concho Resources Inc. on Form 10-Q for the quarterly period ended March 31, 2020.
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