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The SEC Chair has stated that in his view, the “vast majority” of cryptoassets are securities, meaning that
these products—and market participants—are subject to the federal securities laws and SEC rules.® This
poses a conundrum: Compliance with aspects of the securities laws and existing SEC rules is not attainable
for cryptoasset securities,? absent further regulatory or Congressional action.®

This is because the existing regulatory framework was developed with traditional securities in mind—maostly
equities, and to a lesser extent, bonds and other products. The existing framework, for example, generally
mandates disclosure of information relevant to operating company issuers—i.e., information that does not
exist for most issuers of cryptoasset securities.* It also assumes the operations, trading practices and market
structure of traditional securities markets, and thus it has proven essentially impossible for crypto companies
to satisfy various requirements associated with broker-dealer, exchange and other categories of SEC
registration.®

The good news is that the fundamental investor and market integrity protections of the federal securities laws
can be applied to cryptoasset securities, provided that the SEC continues its long-standing practice of tailoring
their application to the structural features, uses and risks of nontraditional securities—and makes efforts to
do so for cryptoasset securities.

It bears emphasizing that “tailoring” does not mean widescale exemptions. On the contrary, it commonly
involves imposing heightened, additional and/or substitute requirements relevant to the characteristics and
risks of nontraditional securities.

Sentiments that “there are already adequate rules and protections in place” and notions of there being a
“one-size-fits-all”® approach to securities regulation are inconsistent with the SEC’s traditional practices—and
would leave important investor protection gaps.

A brief review of the SEC’s historical approach in this regard is instructive.
A History of Tailoring the Regulatory Regime for Different Products

The SEC has long recognized that different types of securities have varying characteristics and uses, and
therefore implicate different investor protection considerations and risks.

Over the decades, the SEC has successfully applied the investor and market integrity principles of the federal
securities laws to novel and nontraditional securities, accounting for their unique features and risks. Take
asset-backed securities, for example. The agency has issued tailored reporting requirements and disclosure
guidance, correctly recognizing (1) the differences between asset-backed securities and other fixed-income
securities (e.g., there is no business or management of an issuing entity to describe for asset-backed
securities), and (2) that certain conditions in SEC rules are “not relevant or practical” for asset-backed
securities. ’

The SEC’s recognition of the need to treat products differently extends beyond securities registration and
disclosure and into its regulation of market participants.® For instance, the SEC has established customized
requirements for the marketing and sale of complex products and options, including working with FINRA to
establish heightened marketing and disclosure requirements for the sale of options to retail investors.®



Another example is the security-based swaps regime that the SEC stood up following the passage of the Dodd-
Frank Act. That legislation expanded the definition of “security” to include “security-based swaps,” bringing a
range of products and activities under the federal securities laws and existing SEC rules.

Over a decade-long process, the SEC constructed a custom framework for security-based swaps. A key aspect
of this work was the Commission’s acknowledgement that the expansion of what constitutes a “security”
raises “certain complex issues of interpretation,” thus requiring close evaluation of how existing regulations
governing “securities” apply to security-based swap activities.*® Ultimately, the agency crafted and curated
an effective regulatory framework, benefitting from the Commission’s solicitation of public feedback and
careful navigation of various technical issues, including through the use of temporary and permanent
exemptions concerning targeted aspects of the existing framework for traditional securities.™

Moving Forward Constructively

To be sure, the examples cited above are not perfectly parallel to the current situation for cryptoassets. But
the foundational principle holds: When confronted with new or nontraditional securities, the SEC has
historically used its authorities to design and implement workable regulatory approaches that fulfill the core
goals of the federal securities laws.

The Commission has also recognized—as reflected in its approaches to asset-backed securities, options,
security-based swaps and other products—that regulation designed for traditional securities does not
necessarily address all of the unique attributes and risks of nontraditional securities. This is why the
Commission has commonly imposed heightened requirements and protections to address the idiosyncratic
characteristics of certain product classes.

Crypto is not going away. And it is unclear if or when Congress may adopt crypto legislation on this topic
(which would be ideal). In any case, investors and the market generally would benefit if the SEC would begin
the necessary—and inevitable—work of systematically evaluating and developing a regulatory regime for
cryptoasset securities. This will be a multi-year process that will be extraordinarily complex, difficult and labor-
intensive. A common sense starting place would be the issuance of a series of concept releases to solicit
public input on a topic-by-topic basis—e.g., disclosure and securities registration, intermediaries,
infrastructure, trading and investment management.

Not only would this foster a workable regime that protects investors in a manner consistent with the federal
securities laws, but it would enhance confidence and trust in the regulatory system.
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