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INTRODUCTION

:n the Onited StatesE the ,ntitrust &ivision of the &epartment of Dustice )&FD or the 
&ivisionC and the qederal Grade 2ommission )qG2C )togetherE the antitrust authoritiesC are 
responsible for revieBing mergers and ac/uisitions and imposing appropriate remedies. 
:n rapidly evolving sectorsE such as technologyE consumer servicesE online retail and 
pharmaceuticals‘biotechnologyE these responsibilities can be particularly challenging.

OnliAe traditional industries that may change steadily or very little over timeE dynamic 
industries are characterised by ’higher entry and eIit ratesE as Bell as continuous processes 
of innovation that systematically disrupt eIisting business models and create entirely neB 
marAets–.[1] :n these marAetsE it can be very di1cult to predict the competitive effects of a 
transaction or to craft an appropriate remedy to maintain competition.

Ghis chapter contains four sectionsE Bhich brie3y identify common types of merger 
remediesE discuss the characteristics of dynamic industries and the challenges posed for 
traditional merger remediesE and cover the different approaches adopted by the antitrust 
authorities in fashioning remedies in tBo dynamic industries. :t also includes citations to 
the &FD–s werger Pemedies wanualE BhichE although BithdraBn in 0600 during the jiden 
,dministrationE is still informative as it re3ects the general principles for structuring and 
implementing merger remedies that the antitrust authorities have folloBed in prior years.

OVERVIEW OF MERGER REMEDIES

,s previously described by the antitrust authoritiesE the goal of a merger remedy is to 
effectively preserve e1ciencies Bhile maintaining competition in the relevant marAet.[2] Ghe 
qG2 and &FD have long recognised that determining an appropriate remedy 4 perhaps 
particularly Bhen the transaction involves a dynamic industry 4 re/uires a careful analysis 
of the facts of each individual transaction and implicated marAet.[3]

NeverthelessE the antitrust authorities historically have adhered to several Aey principles 
and preferences regarding merger remediesT they re/uire that merger remedies )7C must 
preserve competitionE )0C should not create ongoing government regulationE )'C should 
protect competitionE not competitorsE and )[C must be enforceable.[4]

werger remedies typically fall Bithin one of tBo categoriesT structural remedies that re/uire 
divestitures of assets or business divisionsk and behavioural remedies that impose conduct 
restrictions or re/uirements on the merging parties.[5]

Structural remedies are generally re/uired to remedy competitive concerns in hori;ontal 
mergersE or in vertical mergers Bhere behavioural remedies are deemed inade/uateE and 
are much more common than behavioural remedies.[6] xhen imposing structural remediesE 
the qG2 and &FD historically have preferred divestitures of an eIistingE ongoing business[7] 
and have typically re/uired an ’upfront– as opposed to postzclose buyer.[8] &espite the qG2–s 
and &FD–s stated preference for divestitures of eIistingE ongoing businessesE they also have 
alloBed for divestiture of discrete assets.[9]

xhen vertical mergers have raised competitive concernsE the qG2 and &FD historically relied 
on behavioural remedies. Ghe antitrust authorities have a range of such remedies at their 
disposalE including -reBallsE temporary supply agreements and temporary limits on the 
combined entity–s ability to rehire divested employees.[10] Ghe agencies have also combined 
structural and behavioural remedies.[11]

Navigating the complex landscape of merger remedies in
dynamic industries: insights from antitrust authorities RIplore on GCR



 RETURN TO SUMMARY

&uring the jiden ,dministrationE the agencies Bere less Billing to entertain remedies to 
resolve hori;ontal or vertical concerns than they Bere in the pastE preferring instead to 
challenge in their entirety mergers that they found problematic.[12] xhen the agencies 
did approve remediesE they did so Bith much more stringent revieB and conditionsE such 
as the inclusion in qG2 consent decrees of ’prior approval– provisions.[13] :n the current 
Grump ,dministrationE hoBeverE the agencies have indicated and demonstrated a reneBed 
openness to negotiating remedies Bith merging parties to resolve the agency–s concerns 
about a transaction.[14]

OVERVIEW OF DYNAMIC INDUSTRIES

&ynamic industries )those characterised by rapid changeE innovation and disruptionC have 
become prevalent in today–s technologyzdriven Borld. Ghis has led to increased challenges 
for merger control because it is not alBays clear hoB a transaction might affect competition 
in marAets that are subJect to constant innovation and change. ,nd traditional merger 
assessment tools may overly ’focus on the current structure of marAetsE instead of forBardly 
looAing at hoB marAets might evolve postzmerger–.[15]

Section ] of the 2layton ,ct prohibits transactions Bhose effect ’may be substantially to 
lessen competitionE or to tend to create a monopoly–.[16] Ghe antitrust authorities have stated 
thatE under this standardE they seeA ’to not only stop imminent anticompetitive effects$E but 
to be forBardzlooAing and stop potential restraints on competition $in their incipiency$.[17]

&ynamic industries raise several uni/ue issues Bith respect to merger analysis. qirstE 
innovation and neB product development are often Aey elements of competition. Ghe 060' 
werger Luidelines indicate the agencies vieB that certain transactions harm competition by 
’reduc9ingV incentive9sV to engage in disruptive innovation–.[18] Ghe agencies consider ’harm 
to innovation in competition– in their analyses of transactions and may even de-ne the 
’relevant antitrust marAets around the products that Bould result from innovation– to gauge 
the competitive harm of a transaction.[19]

SecondE ’potential competition– analyses taAe on heightened importance. wergers in dynamic 
industries can raise concerns Bhen the merging partiesE absent the transactionE Bere 
planning toE or Bould have had the ability or incentive toE enter the other–s marAet and 
compete directly.[20]

GhirdE the authorities recognise that elimination of competition from neBE disruptive 
’mavericA– -rms 4 including those Bith neBE unusual business models 4 may cause 
signi-cant harmE even Bhen the mavericA player is a neB entrant or has only a modest marAet 
share.[21]

xhere appropriateE mergers in dynamic industries can be cleared subJect to remedies 
tailored to address the harm to competitionE including harm to innovation. jut one of the 
challenges of merger enforcement in dynamic industries is to craft ade/uate remedies Bhen 
it is uncertain hoB the marAet Bill evolve in the future. Ghe antitrust authorities regularly 
analyse mergers in dynamic industriesE such as pharmaceuticals and highztechnology goods 
and services. Ghis chapter discusses hoB the antitrust authorities have addressed each in 
turn.

REMEDIES IN THE PHARMACEUTICAL/BIOTECHNOLOGY SECTOR
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Ghere has been a consistently  high volume of  mergers and ac/uisitions Bithin the 
pharmaceutical  and  biotechnology  industries.  jetBeen 0676 and  060'E  there  Bere 
more than 'E666 deals betBeen pharmaceutical manufacturers.[22] Ghe goal of merger 
enforcement in these industries is to protect and promote competition and innovation 
across product lines. KistoricallyE the qG2 has engaged in an analysisE product by productE 
to assess Bhere overlap or potential future competition can be found. :f the qG2 believed 
that the effect of a transaction ’may be substantially to lessen competition–[23] in a particular 
marAet )or marAetsCE the qG2 Bould seeA remedial actionE such as pursuing a settlement or 
attempting to blocA the merger in court or through the agency–s administrative process. qG2 
enforcement actions in the pharmaceutical sector historically have resulted in settlement 
betBeen the parties and the governmentE rather than litigation.

,lthough the qG2 has discretion in pursuing settlements in merger casesE the most common 
remedy in a pharmaceutical or biotechnology consent decree has been a structural remedyE 
Bhich typically involves divesting one of the parties– overlapping products and its related 
assets. ,s part of its traditional remediesE the qG2 typically Bould re/uire )7C ongoing 
business divestitures that alloB for the buyer to become fully operational /uicAlyk[24] )0C 
an upfront buyer that is familiar Bith and committed to the relevant marAetE including 
current involvement in the same or adJacent marAets and prior dealings Bith the same 
customers and suppliersE and that has the -nancial ability to ac/uire and maintain the 
divested assetsk[25] and )'C an interim monitor to oversee the transfer of the divestiture assets 
and the buyer–s actions in connection Bith the neB business.[26] wany consent decrees 
also re/uired that the merged -rm supply buyers Bith inputs or products for a speci-ed 
period postzdivestiture to support the buyer–s ability to immediately compete successfully 
in the marAet. SimilarlyE consent decrees also could include transition services agreementsE 
Bhich re/uire the merged -rm to provide the buyer Bith bacAzo1ce and other functions for 
a limited period until the buyer can perform the services on its oBn. Go further mitigate any 
risA associated Bith divestureE the qG2 has re/uired the parties to present an upfront buyerE 
Bhich it Bould then analyse to determine Bhether the buyer is capable of competing Bith 
the neBly ac/uired product.

:n addition to these general principlesE the qG2–s eIperience Bith settlements in the 
pharmaceutical industry in particular has led to certain eIpected practices for divestitures 
in this area. qor eIampleE the qG2 has re/uired that the merging parties divest the ’easier to 
divest– product Bhen possibleE including products made at thirdzparty manufacturing sites.z
[27] xhere the merging parties have an overlap betBeen a branded and pipeline productE 
the qG2–s position has been that the currently marAeted product must be divested.[28] Ghis 
approach re3ects the qG2–s vieB that divesting a pipeline productE Bhere the divestiture 
buyer must navigate the -nal development and approval of the tozbezmarAeted drugE places 
the risA of failure onto consumers. Ghis is also in Aeeping Bith the qG2–s stated mission of 
encouraging innovationE as it incentivises the merged -rm to continue channelling resources 
toBards neB pipeline products.

&uring the -rst Grump ,dministrationE the qG2–s traditional approach to pharmaceutical 
transactionsE including the use of product divestituresE faced increased scrutiny about 
Bhether it fully and appropriately captured all potential anticompetitive effects from 
a proposed transactionE  as  described in  the  dissenting statements  by  the  minority 
&emocratic 2ommissioners concerning several consent decrees during this time period. 
qor eIampleE  in connection Bith jristolzwyers S/uibb–s OS8][ billion ac/uisition of 
2elgene in 067XE the parties agreed to divest 2elgene–s Fte;la psoriasis treatment to 
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,mgenE another pharmaceutical and biologic company.[29] KoBeverE in their dissenting 
statements concerning the proposed settlementE &emocratic 2ommissioners Pohit 2hopra 
and Pebecca Melly Slaughter stated that the settlement did not fully capture all competitive 
conse/uences of the transactionE such as possible effects on drug pricesE innovation 
competition and incentives to engage in other anticompetitive conduct.[30] Fn 70 Danuary 
0606E the qG2 approved the -nal consent order re/uiring divestiture to ,mgen.[31]

2ommissioners 2hopra and Slaughter also raised concerns about the su1ciency of the 
divestiture remedies in ,bb“ie :nc–s 0606 ac/uisition of ,llergan plc[32] and in the 0606 
H-;er :nc and wylan N“ mergerE[33] signalling further dissatisfaction Bith the eIisting remedy 
frameBorA in this industry and /uestioning Bhether structural divestitures of overlapping 
products are the best Bay to prevent anticompetitive behaviours and encourage innovation 
in pharmaceutical transactions. :n warch 0607E folloBing the transition to the jiden 
,dministrationE the qG2 announced the creation of a BorAing group comprising various 
antitrust enforcement agencies to evaluate the impact of mergers in the pharmaceutical 
industry and to identify ’concrete and actionable steps to revieB and update the analysis of 
pharmaceutical mergers–.[34] :n way 0607E the wultilateral Hharmaceutical werger GasA qorce 
sought public comment regarding the future direction of enforcement and policymaAingE 
including Bhether neB theories of harm should be considered by enforcement agencies 
Bhen evaluating pharmaceutical mergersE and Bhat types of remedies Bould BorA in the 
cases to Bhich those theories are applied.[35]

:n Dune 0600E the qG2 and &FD held a BorAshop that ’eIplored neB approaches to 
enforcement of the antitrust laBs in the pharmaceutical industry–.[36] :n Dune 060'E the 
agencies released a summary of the BorAshop that provided an overvieB of the panel 
discussions and remarAs made during the event.[37]

Ghis tBozyear effort Bas part of the jiden ,dministration–s attempt to shift the approach to 
merger revieB for the pharmaceutical industryE includingT )7C applying a presumption of harm 
for mergers of large -rms and shifting the burden to merging -rms to prove that e1ciencies 
outBeigh competitive harmsk )0C ’abandon9ingV the use of divestiture settlements in merger 
challenges–k and )'C ’scrutini;9ingV competition– and incentives ’at all stages of innovation–.[38]

:n way 060'E the qG2 -led a laBsuit seeAing a temporary restraining order and a preliminary 
inJunction to blocA ,mgen–s ac/uisition of Kori;on Gherapeutics for OS80].” billion.[39] xhile 
the parties did not have any directly competing productsE the qG2 based its laBsuit on a 
novel ’bundling– theoryE alleging that the ac/uisition could ’enable ,mgen to use rebates 
on its eIisting blocAbuster drugs to pressure insurance companies and pharmacy bene-t 
managers )HjwsC into favoring Kori;on–s tBo monopoly products 4 Gepe;;aE used to treat 
thyroid eye diseaseE and MrysteIIaE used to treat chronic refractory gout–.[40] ,mgen denied 
that it had the intent to bundle the products and on 7 September 060'E the qG2 and ,mgen 
agreed to a consent order to settle the litigation that formalised ,mgen–s assurance that its 
products and Kori;on–s Gepe;;a and MrysteIIa Bould not be bundled.[41]

Since the ,mgen settlement in 060'E there have not been any other merger settlements 
in the pharmaceutical or biotechnology sectors. qG2 leadership in the current Grump 
,dministration has signalled that it is more open to resolving anticompetitive concerns 
through settlement agreements or other remedies.[42] 2ommissioner welissa KolyoaA noted 
that ’a universal reJection of divestitures has some serious pitfalls–E and that ’the Grump qG2 is 
reversing course and Bill engage Bith merging parties Bhen they present serious divestitures 
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that Bill preserve competitionE and if the divestitures are inade/uateE 9itV Bill go to court to 
protect competition–.[43]

REMEDIES IN THE TECHNOLOGY SECTOR

werger remedy considerations in highztechnology marAets implicate a host of compleI 
legalE economic and technical issues. xhile antitrust policy in many industries tends to 
focus more on the liAely conse/uences of mergers for competition in eIisting product 
marAetsE antitrust enforcement agencies also pay attention to potential harms from mergers 
affecting competition for neB products and incentives to innovate. ,ntitrust regulators have 
also recognised that many highztech marAets have characteristics such as economies of 
scale and netBorA effects that can erect barriers to neB competition and can enhance 
the persistence of marAet poBerE Bhich need to be considered in merger remedies.[44] qG2 
2hair ,ndreB qerguson has discussed the importance of balancing procompetitive deals 
and preventing anticompetitive mergers.[45] 2hair qerguson has Barned that ’Bithout the 
potential for ac/uisition by larger companiesE startup -rms might have less incentive to 
innovateE Bhich could stunt economic groBth and the development 9ofV neB technology–.[46]

:n prior yearsE the antitrust authorities have imposed merger remedies to maintain innovation 
competition. qor eIampleE in way 067”E the &ivision tooA action to preserve innovation 
competition in agricultural product marAets as a resolution in the Bayer AG/Monsanto Co 
transaction.[47] ,ccording to the &ivisionE the originally proposed transaction ’threatened to 
sti3e the innovation in agricultural technologies that has delivered signi-cant bene-ts to 
,merican farmers and consumers–.[48] ,bsent the mergerE jayer and wonsanto competed in 
offering ’integrated solutions– that combined innovations in various parts of the agricultural 
sector. Ghe remedy Bas valued at OS8X billionE the &FD–s largestzever negotiated merger 
divestiture at the time. Ghe divestiture pacAage included certain intellectual property 
rights and research capabilitiesE including research and development proJectsE to support 
innovation competition.[49] Ghe proposed merger betBeen Ghales S, and Lemalto N“ raised 
similar issues. Ghales and Lemalto Bere the Borld–s leading providers of general purpose 
hardBare security modules )LH KSwsCE Bhich are fre/uently included as components of 
compleI encryption solutions to safeguard sensitive data. Ghe &ivision–s remedy re/uired a 
divestiture of Ghales–s LH KSw businessE Bhich Bas designed to preserve the incentive and 
ability to innovate by re/uiring the divestiture of certain intellectual property and research 
capabilities for products still under development.[50]

Ghe agencies also have reJected the potential for remedies to resolve innovation concerns 
in connection Bith a proposed transaction. qor eIampleE in the proposed 067U merger 
of  ,pplied waterials  and GoAyo RlectronE  tBo of  the  largest  suppliers  of  inputs  for 
semiconductor chipsE the &ivision concluded that there Bere no acceptable remedies for the 
predicted harms to innovation.[51]

Ghe &ivision identi-ed a variety of speci-c overlaps that represented only a small portion of 
the merging parties– revenuesk hoBeverE because of the dynamics of future tool competitionE 
the overlaps led the &ivision to concludeT[52]

9bVecause 9,pplied waterialsV and 9GoAyo RlectronV are so capableE they are 
often the tBo best )or among the three bestC development partners to 
solve a leadingzedge semiconductor manufacturer–s highzvalue deposition 
and etch problems. Ghe merger Bould have eliminated the competition 
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betBeen 9,pplied waterialsV and 9GoAyo RlectronV to be selected as a future 
development partnerE as Bell as any eventual competition betBeen their 
competing products.[53]

,ccordinglyE the &ivision ultimately reJected the proposed remedies because the necessary 
assets to address future innovation concerns could not be isolated from the companies– 
broader capabilities and eIperiences in the relevant industry.[54] :n 0600E Nvidia 2orporation 
announced that it Bould abandon its proposed ac/uisition of ,rm (td after the qG2 brought 
suit to challenge the transaction. Ghe qG2 alleged that the transaction Bould sti3e innovation 
in the marAet for semiconductors by ’giving Nvidia access to the competitively sensitive 
information of ,rm–s licenseesE some of Bhom are Nvidia–s rivalsE and by undermining the 
incentives for innovations that con3icted Bith Nvidia–s business interests.– [55]

Ghe antitrust authorities also closely analyse mergers that they believe may eliminate a 
nascent or disruptive competitorE especially in dynamic highztechnology marAets. :n many 
instancesE this has led the authorities to seeA to enJoin transactions.[56] :n some casesE 
marAet dynamics have supported decisions not to intervene in mergers in highztech marAets. 
qor eIampleE the &FD did not challenge the merger of the satellite radio companies 
_w and SiriusE in part because the ,ntitrust &ivision anticipated competition from neB 
audiozstreaming services.[57]

Ghe agencies in the jiden ,dministration tooA a tougher stance on Bhat they believe may 
be the elimination of potential competition. :n Dune 0600E the qG2 sued to blocA weta–s 
ac/uisition of xithin OnlimitedE :nc.E a developer of virtual reality technologies )“PCE arguing 
that the ac/uisition Bould reduce future competition in the nascent “P marAet. KoBeverE 
after a federal district court denied the qG2–s re/uest for a preliminary inJunctionE the qG2 
later dismissed its case.[58] :n &ecember 060'E the &FD and qG2 released the -nal werger 
Luidelines in Bhich they notably loBered the marAet concentration threshold for mergers 
that Bould eliminate potential entrants in a concentrated marAet.[59]

HreviouslyE the antitrust authorities have accepted behavioural or structural commitments 
for merging parties in technology industries. qor eIampleE the qG2 approved semiconductor 
manufacturer jroadcom–s 067] ac/uisition of jrocade Systems subJect to a re/uirement 
that jroadcom implement -reBalls to protect con-dential information.[60] Ghe qG2–s 
concerns arose because of jroadcom–s access to the con-dential business information 
of jrocade–s maJor competitorE 2isco SystemsE :ncE Bhich ’could be used to restrain 
competition or sloB innovation in the BorldBide marAet for -bre channel sBitches–.[61] 
Ghe parties accepted a consent decree that re/uired jroadcom to implement -reBalls 
preventing the 3oB of 2isco–s con-dential business information outside an identi-ed group 
of relevant jroadcom employees.[62] :n connection Bith its revieB of Loogle–s ac/uisition 
of :G, SoftBare :ncE the &ivision re/uired Loogle to develop and license travel softBareE to 
establish internal -reBall procedures and to continue softBare research and development.z
[63] Ghe &ivision stated that these measures Bere designed to avoid the ’less innovation for 
consumers– that Bould have resulted from the ac/uisition as originally proposed.[64] :n the 
case of the proposed merger betBeen Gzwobile and SprintE the &FD reached a settlement 
Bith the merging parties designed to promote the neB entry of a competitor to the marAet. 
Ghe settlement re/uired the divestiture of Sprint–s prepaid business to &ish NetBorA 2orp 
and also provided for the divestiture of certain spectrum assets to &ish. Gzwobile and Sprint 
Bere also re/uired to maAe available to &ish at least 06E666 cell sites and hundreds of retail 
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locationsE and Gzwobile Bas re/uired to provide &ish Bith access to the Gzwobile netBorA for 
seven years Bhile &ish builds out its oBn UL netBorA.[65] ,ccording to the &FDE the goal of 
the remedy provided by the settlement Bas to ’enable a viable facilitieszbased competitor to 
enter the marAet–.[66]

:n the current Grump ,dministrationE both antitrust agencies have agreed to divestiture 
remedies to resolve antitrust challenges to mergers in the technology sector. :n way 060UE 
the qG2 entered into a consent order Bith Synopsys and ,nsysE re/uiring the parties ’to divest 
certain assets to resolve antitrust concerns– for their OS8'U billion merger.[67] Synopsys 
is a ’developer and supplier of softBare used to design semiconductors– and ,nsys is 
a ’provider of simulation softBare tools . . . Bhich engineers use for testing productsE 
including semiconductors–.[68] Ghe qG2 alleged that Synopsys–s ac/uisition of ,nsys Bas 
anticompetitive because the tBo companies Bere direct competitors in the alleged marAets 
for optical softBare toolsE photonic softBare tools and PG( poBer consumption analysis 
tools.[69] Onder the consent orderE the parties divested assets from those three alleged 
marAets to Meysight GechnologiesE :nc. in order to resolve the anticompetitive concerns.[70]

:n Danuary 060UE the &FD sued to blocA KeBlett HacAard Rnterprise–s ac/uisition of Duniper 
NetBorAs for OS87[ billion.[71] &FD alleged that the tBo companies are ’the secondz and 
thirdz largest providers– of Bireless local area netBorA )x(,NC technology in the Onited 
States.[72] Ghe &FD alleged that the merger Bould ’eliminate -erce headztozhead competition 
betBeen the companiesE raise pricesE reduce innovationE and diminish choice for scores of 
,merican businesses and institutionsE in violation of Section ] of the 2layton ,ct–.[73] :n Dune 
060UE the &FD and the companies reached a settlement that alloBs the merger to move 
forBard.[74] Ghe settlement re/uires KHR to ’divest its global Y:nstant Fn§ campus and branch 
x(,N businessE including all assetsE intellectual propertyE PW& personnelE and customer 
relationshipsE to a &FDzapproved buyer Bithin 7”6 days.–[75] ,lsoE the parties must auction 
the ’license to Duniper–s ,: Fps for wist source code– as it is ’an important component in 
modern x(,N systems–.[76]

:n Dune 060UE the &FD -led a laBsuit to blocA the proposed OS87.U billion merger betBeen 
Meysight Gechnologies :nc. and Spirent 2ommunications plc.[77] Ghe &FD alleged that the 
merger Bould result in ’higher pricesE loBer /ualityE and reduced innovation to the detriment 
of customers and ,merican consumers–.[78] :n Dune 060UE the parties entered into a consent 
decree and the &FD -led the proposed settlement.[79] Ghe settlement re/uires Meysight 
to divest Spirent–s ’highzspeed ethernet testingE netBorA security testingE and Pq channel 
emulation businesses– to “iavi in order to resolve the &FD–s concerns.[80]

CONCLUSION

Fne of the challenges of merger enforcement in dynamic industries is to craft ade/uate 
remedies Bhen it is uncertain hoB competitive dynamics Bill play out in the future. Ghere 
is no one solution for hoB to approach merger revieB and remedies in dynamic industriesk 
insteadE there are many eIamples of the different approaches taAen by the antitrust 
authorities in the Onited States depending on the speci-c industry and facts at issue.

,s seen in the above eIamplesE structural remedies have in the past been used as a solution 
to address competition concernsE including loss of innovation competitionE loss of potential 
competition or loss of a mavericA competitor. jut designing an effective remedy can be 
hindered Bhen it is di1cult to predict the eIact assets that should be divested to promote 
innovation in the future and to maintain the innovation that Bould have happened absent 
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the transaction. woreoverE structural remedies are often irreversible andE as a resultE do not 
adapt to changing marAet circumstances.

SimilarlyE Bhile behavioural remedies may have more 3eIibility than structural remediesE 
they have been used less fre/uentlyE particularly in the conteIt of dynamic industries. :t is 
challenging to design behavioural remedies that anticipate future competitive dynamicsE 
especially  in rapidly changing industries Bhere remedies can become redundant or 
counterproductive. xhile the agencies in the jiden ,dministration generally did not accept 
such behavioural or structural commitments given their general scepticism of remedies 
altogetherE the agencies under the Grump ,dministration have shoBn a greater Billingness 
to negotiate remedies to resolve concernsE including in dynamic industries.

ENDNOTES
[1] Frganisation for Rconomic 2ozoperation and &evelopment 9FR2&VE ’werger 2ontrol 
in &ynamic warAets–  )0606C 9werger 2ontrol  in &ynamic warAetsVE  at  ]E  available at 
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atr‘page‘-le‘7'70[75‘doBnload. See also Pichard qeinsteinE OS qederal Grade 2ommission 
9qG2V  jureau  of  2ompetitionE  ’Negotiating  werger  Pemedies–  )Danuary  0670CE  at 
[  )acceptable  remedies  ’maintain  or  restore  competition  in  the  marAets  affected 
by the merger–CE available at httpsT‘‘BBB.ftc.gov‘system‘-les‘attachments‘negotiatingz 
mergerzremedies‘m
ergerzremediesstmt.pdf.
[3] werger Pemedies wanual )see footnote 0E aboveCE at 0 )’Gailoring the remedy to address 
the violation is the best Bay to ensure that the relief obtained cures the competitive harm.–C.
[4] id. at '45.
[5] id. at [.
[6] See qG2E ’Ghe qG2–s werger Pemedies 066540670– )Danuary 067]C 9qG2 Pemedy 
PevieBVE at 7' )”6 per cent of challenged mergers resulted in structural remediesE Bith ”] 
per cent of challenged hori;ontal mergers resulting in a structural remedyCE available at 
httpsT‘‘BBB.ftc.gov‘system‘-les‘documents‘reports‘ftcszmergerzremediesz066
5z0670zreportzbureauszcompetitionzeconomics‘p7['766?ftc?merger?remedies?066
5z0670.pdf.
[7] werger Pemedies wanual )see footnote 0E aboveCE at ”.
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