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Introduction

This chapter addresses class actions in US federal courts and provides a practical
overview of how such actions typically proceed. In federal courts, the class action
mechanism permitted by the Federal Rules of Civil Procedure (FRCP) allows "[o]ne or more
members of a class" to prosecute a lawsuit "as representative parties on behalf of all
members" of the class." In the United States, the class action is designed to promote
judicial efficiency — permitting courts to resolve, together, a multiplicity of actual and
potential individual lawsuits premised upon the same factual events and legal claims.?
Additionally, US class actions are structured to ensure finality; therefore, it is a fundamental
principle of US class action law that class members — including absent class members
who do not opt out of the class — are bound by the result of the class action litigation
and precluded from later seeking to re-litigate the same claims against that defendant
(including in an individual capacity).[3lln the United States, class actions are routinely used
to prosecute a wide variety of substantive claims, including consumer fraud, labour and
employment, product liability, antitrust and securities claims. As a result, class actions
have become a ubiquitous part of the US legal landscape, at both the state and the federal
levels. This chapter focuses solely on federal class actions, which are established and
governed primarily by Rule 23 of the FRCP, but class actions are explicitly permitted in both
the US federal system and virtually all state systems as well M

A typical class action under Rule 23 follows a series of distinct procedural steps, as
described in greater detail below. First, a class action is initiated by the filing of a complaint
by a named plaintiff (or plaintiffs) on behalf of a putative (or proposed) class. If defendants
choose to file a motion to dismiss and the case survives, the court will then determine
whether or not the putative class should be "certified" (ie, determine whether the case is
appropriate for class action treatment and define the specific class on behalf of which the
case will then be litigated). The court will also appoint class representatives and class
counsel to represent the class. Following class certification (if it is granted), notice is
typically provided to members of the class — actual notice, where practical, or publication
notice through newspapers and the internet — and class members are given an opportunity
to opt out (ie, express their desire to be excluded from the class).lsl The case is then
litigated by the class representatives and class counsel on behalf of the class (excluding
the opt-outs), until such time as there is either a settlement or an adjudication on the merits
(eg, after a trial). A final judgment or settlement will generally bind all class members who
have not opted out. Class settlements require court approval to ensure that the resolution
is fair, adequate and equitable to all class members.

Year in review

Notable decisions in 2025 concerning class actions included the cases discussed below.

In 2021, the US Supreme Court decided TransUnion v Ramirez, which considered the extent
to which individual class members must demonstrate article Ill constitutional standing (ie,
a concrete, cognisable injury) to sue, and recover monetary damages, in federal court.
The Supreme Court held that all class members must demonstrate a concrete harm, not
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just a violation of a statutory right; accordingly, the Court determined that only 1,853 of the
8,185 class members had actually suffered an injury sufficient to satisfy federal standing

. 7 o . . . .
requirements.”" Since TransUnion, courts have continued to grapple with and emphasise
the importance of standing in class actions

As explained by the Fifth Circuit in Wilson v Centene Management Company, LLC, “the
line between the issues of standing and class certification is hazy” as both are an
inquiry into whether the proper party is before the court, which can lead to issues when
the class representative seeks to litigate harms not precisely analogous to the harms
suffered by other class members.”'The Fifth Circuit had previously declined to weigh in
on the circuit split regarding the appropriate test for determining a plaintiff's standing
at the class-certification stage.[10 As followed by the Second and Eleventh Circuits, the
“more intensive 'standing approach’ ... comparel[s] the injuries or interests of the named
plaintiff with those of the putative class and will hold that the named plaintiff lacks
standing for the class claims if his or her harms are not sufficiently analogous to those
suffered by the rest of the class” before proceeding to class-certification analysis.["-
] Meanwhile, as followed by the First, Third, Sixth and Ninth Circuits, the “more forgiving
‘class certification approach’ ... evaluates only a named plaintiff's individual standing”
and then the named plaintiff's “representative capacity” is addressed later, under Rule
23's class-certification analysis.[m In Wilson, the Fifth Circuit expressly adopted the more
lenient class-certification approach, explaining that evaluating only the named plaintiff's
standing and then proceeding to class-certification analysis, “appropriately serves the
distinct functions and rationales of Article Ill standing and class certification under Rule
23" by allowing them to serve their respective functions.I"!

Alsoin 2025, the Supreme Court granted certiorari to address another circuit split regarding
article Ill standing at the class-certification stage. Specifically, the Court granted limited
certiorari to address the question of “whether a federal court may certify a class action
pursuant to Federal Rule of Civil Procedure 23(b)(3) when some members of the proposed
class lack any Article 1lI injury".m] The case in question, Laboratory Corp, involved legally
blind individuals alleging that LabCorp’s new self-service touch screen check-in kiosks
at service centres illegally discriminated against them.""™! The Ninth Circuit upheld class
certification for all legally blind individuals who were unable to use LabCorp's self-service
kiosks during the applicable time period, explaining that “LabCorp’s allegation that some
potential class members may not have been injured does not defeat” class certification,
because “Rule 23 permits certification of a class that potentially includes more than a de
minimis number of uninjured members "'

The Ninth, Seventh and Eleventh Circuits allow class certification even where there are
more than a minimal number of uninjured members in the proposed class, so long as
the number is not too large, which is the most permissive standard of the Circuits.I"”-
] In comparison, the First and District of Columbia Circuits do not allow class certification
where the proposed class contains more than a minimal number of members who have not
suffered an injury."s] And finally, the Second and Eighth Circuit employ the most stringent
approach, and do not allow for a class to be certified if it contains any members who did
not suffer an injury."gl

The Fourth Circuit also recently addressed the uninjured class members and class
certification issue in Mr. Dee’s Inc. v Inmar, lnc.lzo] In that case, the Fourth Circuit affirmed
the district court’s refusal to certify a class of manufacturer purchasers who allegedly
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overpaid for coupon processing services due to the defendants’ price-fixing conspiracy,
because plaintiffs failed to show that nearly one-third of the class overpaid, creating
a predominance issue.?"! Citing TransUnion, the Fourth Circuit went on to say that
“attempting to define a class with such a high share of uninjured members also raises
Article Il standing concerns".m] However, the Fourth Circuit also noted that TransUnion
left open the question of “whether every class member must demonstrate standing before
a court certifies a class”."”!
Laboratory Corp was expected to resolve this question and the corresponding circuit
split, but the Supreme Court ultimately dismissed the case “as [certiorari had been]
improvidently granted”, leaving the circuit split intact.?!! Justice Kavanaugh was the only
Justice to dissent, stating that the Court should have ruled that “a federal court may
not certify a damages class that includes both injured and uninjured members”, aligning
with the Second and Eighth Circuits' approach that bars uninjured members at class
certification.”?

In 2025, there were also notable developments pertaining to class actions being used to
challenge federal government actions. In Trump v CASA, individuals, organisations and
states filed suits to enjoin the implementation and enforcement of President Trump’s
Executive Order No. 14160, which identifies circumstances in which a person born in the
United States is not recognised as an American citizen.?® Three district courts concluded
that the Executive Order is likely unlawful and “entered a universal preliminary injunction
barring various executive officials from applying the policy to anyone in the country".m]
The government then filed applications seeking to partially stay the universal preliminary
injunctions and to limit them to the parties of the cases, and the Supreme Court considered
the question of whether Congress granted federal courts the authority to universally enjoin
the enforcement of an executive or legislative poIicy.m] After reviewing the statutory
authority that federal courts possess under the Judiciary Act of 1789, and the sorts
of equitable remedies “traditionally accorded by courts of equity”, the Court found that
“universal injunction[s] can be justified only as an exercise of equitable authority, yet
Congress has granted federal courts no such power".lzg] The Court emphasised that
courts generally may administer complete relief between the parties to a case, and
that while party-specific injunctions sometimes advantage non-parties they do so only
incidentally.[3°] While holding that universal injunctions likely exceed the federal district
courts’ equitable authority under the Judiciary Act, the Court suggested that a procedurally
proper class action under Rule 23 would be an appropriate case for granting widespread
injunctive relief.*" Justice Kavanaugh's concurrence also explained that class actions
seeking injunctive relief under Rule 23(b)(2) may provide plaintiffs who are challenging the
legality of a new federal statute or executive action an avenue to “classwide relief that may,
for example, be statewide, regionwide, or even nationwide” 4
Another important decision impacting the landscape of federal class actions was the Ninth
Circuit's decision in Faulk v JELD-WEN.[33] Plaintiffs, David and Bonnie Faulk, brought a
class action in state court alleging state-law breach of oral warranty claims against an
Alaska and a Delaware corporation, and the defendants removed the case to federal court
under the Class Action Fairness Act (CAFA).[34] The Faulks then sought to remand the
action to state court and file a second amended complaint that removed the class action
allegations — potentially destroying federal jurisdiction by eliminating the sole basis for
federal subject matter jurisdiction in their complaint (CAFA jurisdiction).[35] Ninth Circuit
precedent previously called for jurisdiction to be determined at the time of removal, and
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therefore the district court found that “post-removal amendments to narrow (or eliminate)
a class do[] not destroy CAFAjurisdiction".[36] But earlier in 2025, the Supreme Court held
in Royal Canin that because a plaintiff is the “master of the complaint”, when a plaintiff
removes the basis for federal jurisdiction from her complaint, that plaintiff “alter[s] a
federal court’s authority".[37] In Royal Canin, the Supreme Court clarified that “[w]hen an
amendment excises the federal-law claims that enabled removal, the federal court loses
its supplemental jurisdiction over the related state-law claims” and the case must therefore
return to state court.®® The Ninth Circuit applied this logic to jurisdiction under CAFA,
and held that there was no federal subject matter jurisdiction over the Faulks' second
amended complaint once the class allegations were removed, and remanded the case to
state court.® The Ninth Circuit confirmed that for actions originating as class actions
too, the plaintiff is the “master of the complaint” and if a plaintiff amends their complaint
post-removal to remove all class allegations, and no other basis for federal subject matter
jurisdiction exists, a federal court loses jurisdiction and must remand to state court.

Procedure

Types of action available

The class action mechanism is available to litigants in any case where it would facilitate
an efficient resolution and complies with the requirements of FRCP Rule 23. FRCP Rule 23
has two main prongs: FRCP Rule 23(a) and FRCP Rule 23(b). To prosecute a class action,
litigants must satisfy all four of the requirements of Rule 23(a) and one of the requirements
of Rule 23(b).

FRCP Rule 23(a)

Rule 23(a) requires plaintiffs to affirmatively demonstrate that the class action meets
four prerequisites, referred to in shorthand form as (1) "numerosity" (Rule 23(a)(1)),
(2) "commonality" (Rule 23(a)(2)), (3) "typicality" (Rule 23(a)(3)) and (4) adequacy of
representation (Rule 23(a)(4)).

Numerosity requires that "the class is so numerous that joinder of all members is
impracticable".lm] Generally, there is no numerical threshold for determining whether a
class is sufficiently numerous. Rather, courts must examine "the specific facts of each
case" "] Commonality requires that "there are questions of law or fact common to
the class".m] In Wal-Mart Stores, Inc. v Dukes, the Supreme Court explained that the
commonality inquiry seeks more than just "the raising of common 'questions’ — even in
droves — but rather the capacity of a class-wide proceeding to generate common answers
apt to drive the resolution of the Iitigation".[43] As a result, the Court in Wal-Mart rejected
class certification in a Title VIl gender discrimination case where plaintiffs alleged that the
exercise of discretion by regional managers across Wal-Mart led to discrimination in pay
and promotions.

Typicality requires that "the claims or defences of the representative parties are typical of

the claims or defences of the class".*! The commonality and typicality requirements are
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similar in nature to, but less onerous than, the Rule 23(b)(3) "predominance” inquiry, which
is discussed below.

Adequacy of representation requires that "the representative parties will fairly and
adequately protect the interests of the class" ! Here, the primary task for courts is
to "uncover conflicts of interest between named parties and the class they seek to
w [46] . .
represent”.” " Courts also will assess the adequacy of proposed class counsel at this
[47] .
stage.” " In assessing the adequacy of class counsel, courts must conclude that the
representative’s counsel is "qualified, experienced, and capable of handling the litigation’-

48 . . 49
48] and that class counsel will represent the interests of the class as a whole 1!

FRCP Rule 23(b)

In practice, parties most commonly invoke subsection (3) of Rule 23(b), which provides
that a class action may be maintained where the prerequisites of Rule 23(a) are satisfied
and the court finds that (1) "questions of law or fact common to class members
predominate over any questions affecting only individual members" (known as the
"predominance” requirement under Rule 23(b)) and (2) "that a class action is superior
to other available methods for fairly and efficiently adjudicating the controversy" (known
as the "superiority" requirement). In addition to fulfilling the requirements under Rule
23(a), "parties seeking class certification must show that the action is maintainable™
under Rule 23(b).[5°] Rule 23(b) provides three types of class actions. A class action
may be maintained if (1) prosecuting separate actions would create a risk of varying
or inconsistent adjudications that would establish incompatible standards of conduct or
risk adjudications that would be dispositive of other class members’ interests or would
substantially impair or impede their ability to protect their interests; (2) the party opposing
the class has refused to act in a manner that applies generally to the class, making
injunctive or declaratory judgment appropriate; or (3) questions of law or fact common
to class members predominate over questions affecting individual members and the
class action is superior, in the interests of fairness and efficiency, to alternative methods
of adjudication.[51]'[52] The purpose of the predominance inquiry is to test "whether
proposed classes are sufficiently cohesive to warrant adjudication by representation".[53]
"An individual question is one where members of a proposed class will need to present
evidence that varies from member to member, while a common question is one where the
same evidence will suffice for each member to make a prima facie showing [or] the issue
is susceptible to generalized, class-wide proof".[54]

In determining whether a class action satisfies the superiority requirement of Rule 23(b)(3),
courts assess the following non-exhaustive statutory factors listed in Rule 23:

1. the class members' interests in individually controlling the
prosecution or defence of separate actions;

2. the extent and nature of any litigation concerning the controversy
already begun by or against class members;

3. the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and

4. the likely difficulties in managing a class action
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Commencing proceedings

Like any other lawsuit, a class action is initiated when a plaintiff files a complaint.[56] Ina
class action, the plaintiff who files the complaint is commonly referred to as the "named
plaintiff". A complaint filed on behalf of a putative class must also contain (1) a definition
of the proposed class, (2) factual allegations showing that class action treatment is
appropriate and consistent with the requirements of the FRCP and (3) any other pleadings
required by statute or case law for the prosecution of a class action in specific contexts
(eg, to comply with the requirements of the Private Securities Litigation Reform Act of
1995 (PSLRA) in securities class actions). Additionally, the complaint in a federal class
action is subject to the same requirements as other complaints filed in federal cases -
including the requirement that plaintiffs sufficiently allege a claim upon which relief can be
granted.[57]FaiIure to meet these requirements may be grounds for a defendant’s motion to
dismiss the class action complaint pursuant to Rule 12(b)(6) of the FRCP® such motions
are typically decided before the court certifies the class.®

Appointment of lead plaintiff and lead counsel

In certain cases, federal courts will generally appoint a "lead plaintiff" and "lead counsel"
to represent the putative class, often before class certification. That typically occurs in
securities class action cases, where multiple proposed class actions can be filed by
different named plaintiffs. Appointment of a lead plaintiff and lead counsel helps clarify
who will have primary responsibility for prosecuting the litigation on behalf of the putative
class, including filing an amended complaint if necessary (which often occurs following
consolidation of multiple cases) or seeking certification of the class.

The PSLRA provides specific guidance concerning the appointments of lead plaintiff and
lead counsel in securities class actions. The PSLRA requires the named plaintiff to publish
notice of the class action "in a widely circulated national business-oriented publication" no
later than 20 days after filing the class action complaint.[6°] Then, no later than 90 days
after that publication, the court must consider "any motion made by a purported class
member" for appointment as lead plaintiff, even if the individual was not named in the
original complaint, and the court must appoint as lead plaintiff the member of the class
whom the court determines to be "most capable of adequately representing the interests
of class members" "
In appointing lead plaintiff, the court is instructed to "adopt a presumption” in favour of
plaintiffs with "the largest financial interest" in the class action.® This presumption can
be rebutted by evidence showing that the presumptive lead plaintiff "will not fairly and
adequately protect the interests of the class” or "is subject to unique defences that render
such plaintiff incapable of adequately representing the class" ¥ The court-appointed lead
plaintiff is then empowered, "subject to the approval of the court’, to "retain counsel to

n [64]
represent the class feal

Procedural Rules
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In addition to the various rules that govern all federal litigation, class actions must comply
with certain unique requirements and procedural steps. For example, before a class
action can be adjudicated on the merits, a class action must be formally certified to
ensure compliance with FRCP Rule 23, and class members must be provided with notice
consistent with constitutional principles of due process.

Class certification

FRCP Rule 23(c)(1)(a) requires that "[a]t an early practicable time after a person sues or
is sued as a class representative, the court must determine by order whether to certify
the action as a class action". A named or lead plaintiff will initiate this process by filing a
motion for class certification.

In recent years, the Supreme Court of the United States has issued several important
decisions refining the rules around class certification and increasing the stakes of this
step in class action litigation. The Court has clarified that plaintiffs bear the burden of
"affirmatively demonstrat[ing] ... compliance" with all the class certification requirements
of Rule 23,[65] and that a motion for class certification should be granted only if the district
court is "satisfied, after a rigorous analysis, that the prerequisites of [Rule 23] have been
satisfied" '*® As a result of those decisions and a greater focus by litigants on class
certification, these motions are typically hotly contested by defendants.

To achieve class certification, a plaintiff must satisfy various requirements set out in Rule
23(a) and one of the requirements of Rule 23(b). Those rules are discussed above.

The class certification order

If the court finds that certification is proper under subsections (a) and (b) of Rule 23,
the court will then enter a "certification order" pursuant to Rule 23(c). The certification
order is important because it defines the class of individuals that — subject to opt-outs
- will be bound by the action as it proceeds. The certification order is also typically the
procedural mechanism for appointing the class representative and class counsel, other
than in securities class actions governed by the PSLRA. Such orders may be altered or
amended before final judgment.[67] For example, in appropriate circumstances, the court
ma[)églect to divide a class into subclasses, which "are each treated as a class" under Rule
23.

Notice of class certification and opting out of the class

Once the class is certified, absent class members — class members other than the named
or lead plaintiffs who fall within the definition of the certified class — must, in the case
of a Rule 23(b)(3) class action, be given notice and provided an opportunity to "request][]
exclusion” from the class (commonly referred to as "opting out").[69] Individuals who opt
out, normally by providing written notice in the manner prescribed by the court, will not
be bound by final resolution of the class action and may bring a separate case against
the defendant based on the same underlying claim at some later date (subject to any
applicable statute of Iimitations).lm]
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Affording absent class members the opportunity to exclude themselves from a class
action comports with the due process requirements of the Fifth and Fourteenth
Amendments to the US Constitution.”" Under US law, an individual is typically not "bound
by a judgment ... in a litigation in which he is not designated as a party".m] However,
as discussed above, final resolution of a class action binds absent class members and
precludes future litigation of their claims against that defendant. By giving class members
the ability to affirmatively elect not to participate in the case, the opt-out mechanism
preserves the due process rights of absent class members not to be bound by a litigation
judgment without their consent.

To satisfy the notice requirement in a Rule 23(b)(3) class action, class members are
entitled to "the best notice that is practicable under the circumstances”, and where
individuals can be identified "through reasonable effort", actual notice is required.ml Notice
may be provided by regular mail, electronic means or any "other appropriate means" .
"INotice must be "clearly and concisely state[d] in plain, easily understood language".-
751 Notice must, at a minimum, state (1) "the nature of the action”; (2) "the definition
of the class”; (3) "the class claims, issues, or defences"; (4) "that a class member may
enter an appearance through an attorney if the member so desires"; (5) "that the court
will exclude from the class any member who requests exclusion”; (6) "the time and
manner for requesting exclusion"; and (7) "the binding effect of a class judgment on
members".”® Rule 23 does not set a categorical rule for the amount of time absent class
members must be given to respond to this notice; therefore, courts have discretion to order
deadlines. Typically, federal courts will provide anywhere from 30 to 90 days to permit
class members to opt out.””! Where the class is particularly large, or actual notice is
not otherwise practicable, those periods can be significantly longer. Of course, if a party
does not affirmatively request exclusion from the class during this opt-out period, they will
be included in the class and bound by the final resolution of the claim, though they will

generally have a further opportunity to opt out from a settlement should one be reached.

Litigation on behalf of the class

After class certifications, notice and opt-outs, the class action may then be litigated
on its merits. Although all class members will be bound by any final judgment, absent
class members generally do not participate in most phases of the litigation; the class
representative and class counsel manage the action on behalf of the class.

Rule 23 provides the court flexibility in conducting the proceeding. Rule 23 provides
that the court may issue orders to "determine the course of proceedings”, to "impose
conditions on the representative parties" or to "require that the pleadings be amended
to eliminate allegations about representation of absent persons and that the action
proceed accordingIy".[78]Litigation of class actions is otherwise similar to litigation of other
civil proceedings in federal court. For example, federal procedural and evidentiary rules
still apply. In Tyson Foods, Inc. v Bouaphakeo, the Supreme Court considered the use
of representative evidence (eg, statistical sampling), as opposed to individual proof of
liability, to establish predominance of common questions of law and fact in connection
with obtaining class certification under Rule 23(b)(3).[79] The Court declined to create a
categorical rule, explaining that the permissibility of representative evidence "turns not on
the form a proceeding takes — be it a class or individual action — but on the degree to
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which the evidence is reliable in proving or disproving the elements of the relevant cause
of action" pursuant to Federal Rules of Evidence 401, 403 and 702.[801

Damages and costs

In class action litigation, the availability of damages and other remedies is typically set
by the substantive statute underlying the action. For example, in securities class actions
under section 11 of the Securities Act of 1933, which imposes liability for false and
misleading statements in a registration statement, class members may recover statutory
damages that "represent the difference between the amount paid for the security" and
either (1) the value at the time of the suit, (2) the price of the security when sold in the
market before the suit or (3) the price at which the security was disposed of after the suit
but before judgment, if resulting damages are less than damages calculated based on the
security price at the time of the suit.®in antitrust class actions, claimants can seek "treble
damages" or "threefold the damages ... sustained", in addition to costs and reasonable
attorneys’ fees

Rule 23(h) also authorises courts to "award reasonable attorney’s fees and non-taxable
costs", upon motion under Rule 54 of the FRCP (which sets out general procedures for
claims for attorneys’ fees). Rule 23(h) provides that class members, or the party from
whom payment is sought, may object to this motion for attorneys’ fees. Upon a motion for
attorneys’ fees or any objection, the court must determine that the award is reasonable.®
In some cases, courts may closely scrutinise requests for attorneys’ fees.

Settlement

In the United States, the vast majority of civil litigation is resolved by settlement.’®%.

I'class action litigation is no different. Unlike traditional settlements, however, class action
settlements require court approval.lss] The following sections focus on procedural aspects
of class action settlement, as set out in Rule 23(e), and the jurisprudence that has evolved
around those requirements.

The settlement class

Rule 23(c) requires class certification before any entry of final judgment, including a court
order approving a class action settlement.®® If the parties seek to settle a case before the
court certified a class, courts may postpone the formal certification procedure until the
parties have successfully negotiated a settlement, thus allowing a defendant to explore
settlement without conceding its arguments against certification.®”!

Preliminary approval of a settlement

Under Rule 23(e)(1), parties seeking court approval of a class action settlement must first
obtain preliminary approval of the proposed settlement. As part of preliminary approval,
the parties "must provide the court information sufficient to enable it to determine whether
to give notice of the proposal to the class"®¥ A court must also find that it would be
likely to approve the settlement under Rule 23(e)(2) and certify a settlement class (if
it has not already done so).lag] To provide the court with sufficient information at the
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preliminary approval stage, parties typically provide details of the settlement, the nature

of any compensation to be provided to class members and any agreements regarding the

payment of attorneys’ fees and costs to class counsel. When deciding whether to grant

preliminary approval, courts will consider whether settlement negotiations occurred at
, . . . [90]

arm'’s length and whether there was sufficient meaningful discovery.

Settlement notice

Following entry of preliminary approval, the parties must provide adequate notice of the
settlement to the class. The court must direct notice "in a reasonable manner to all class
members who would be bound" by a proposed settlement.®" Not only is failure to give
adequate notice of settlement a violation of Rule 23, it may also violate due process
protections.m] Settlement notice provides absent class members with the ability to object
to the propriety of the settlement, and, in Rule 23(b)(3) class actions, "the court may refuse
to approve a settlement” unless it affords class members a "new opportunity to request
exclusion" (or opt out) from the class settlement.®

Fairness hearings

Once notice of the settlement has been given, the court will hold a "fairness hearing"
to determine whether the proposed settlement is "fair, reasonable, and adequate".[94] In
making that determination, the court must consider whether:

1. the class representatives and class counsel have adequately
represented the class;

2. the proposal was negotiated at arm's length;

3. the relief provided for the class is adequate, taking into account:

1. the costs, risks, and delay of trial and appeal;

2. the effectiveness of any proposed method of distributing relief
to the class, including the method of processing class-member
claims;

3. the terms of any proposed award of attorney's fees, including
timing of payment; and

4. any agreement required to be identified under Rule 23(e)(3);
and

4. the proposal treats class members equitably relative to each other.™

At the fairness hearing, courts will also typically consider the objections of any class
members to the settlement, which can be presented in writing or orally, at the discretion of
the court. Persons who have opted out of the class do not have standing to object to the
settlement. Following a fairness hearing, the court may enter a final order and judgment

Class Actions | USA Explore on Lexology [


https://www.lexology.com/indepth/class-actions/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Class+Actions+-+Edition+10

RETURN TO SUMMARY

approving the class action settlement and granting the class plaintiffs' motion for an award
of attorneys' fees and costs in favour of class counsel (discussed further below).

Settlement claims processing and allocation of settlement funds

Following settlement of a class action, among other requirements, the parties must
administer a process for determining how, and to which class members, the settlement
funds should be distributed. Most settlements establish a "plan of allocation’, setting out
a formula or some other method of distributing settlement proceeds to members of the
class.®® To determine whether an individual is properly part of the settlement class, absent
class members generally participate in a claims process, which involves executing and
submitting documentation demonstrating their entitlement to a share of the settlement
funds and agreeing to individual release of claims against the defendant. Private, for-profit
companies are generally retained by class counsel to handle the processing of class
member claims.

Cross-border issues

In recent years, US class actions, particularly securities class actions, have raised
important cross-border issues regarding the proper role of US courts. In Morrison v
National Australia Bank Ltd, the US Supreme Court was asked to "decide whether [Section]
10(b) of the Securities Exchange Act of 1934 provides a cause of action to foreign plaintiffs
suing foreign and American defendants for misconduct in connection with securities
traded on foreign exchanges".[97] To address that issue, the Court applied a long-standing
principle of US law "that legislation of Congress, unless a contrary intent appears, is meant
to apply only within the territorial jurisdiction of the United states"®® The Court observed
that "there is no affirmative indication in the Exchange Act that [Section] 10(b) applies
extraterritorially” and "therefore conclude[d] that it does not".[ggl The Court further held
that it was not sufficient that "some domestic activity is involved in the case";lmo] rather,
section10(b) applies "only [to] transactions in securities listed on domestic exchanges,
and domestic transactions in other securities"."*") As a result of Morrison, class plaintiffs
seeking to bring a valid section 10(b) claim must allege more than a domestic impact or
effect; they must allege "a manipulative or deceptive device or contrivance ... in connection
with the purchase or sale of a security listed on an American stock exchange" or "the

purchase or sale of any other security in the United States" "2

Morrison is widely viewed as having restored a presumption against the extraterritorial
application of US statutes, unless they explicitly so specify. That principle can have an
impact on the availability of the US class action mechanism, in US courts, to foreign
litigants.

Outlook and conclusions

Throughout 2025, courts continued to grapple with article Ill standing requirements in
class action lawsuits, especially following TransUnion, and continued to weigh in on issues
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surrounding class action certification. Looking ahead to 2026, a case with major potential
ramifications for class action practice is currently on the Supreme Court docket. Trump
v Barbara is a nationwide class action lawsuit challenging President Trump’s Executive
Order No. 14160 (the same executive order challenged in Trump v CASA). The United States
District Court for the District of New Hampshire certified a nationwide class for injunctive
relief under Rule 23(b)(2), and granted a preliminary injunction blocking the Executive Order
from being applied while the case proceeds.[m] The Supreme Court granted certiorari
at the end of 2025, before judgment was reached in the New Hampshire case."* This
Supreme Court decision may fundamentally shape the role of class actions in challenging
federal government policies going forward.
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