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NYSE and Nasdaq Clawback Listing Standards
Eftective as of October 2,2023

On June 9, 2023, the U.S. Securities and Exchange Commission (the “SEC”)
approved amendments proposed by the New York Stock Exchange (“NYSE”) and

the Nasdaq Stock Market (“Nasdaq”) to their listing standards (the “Adopted

Amendments”) to implement the clawback requirements of the Dodd-Frank Wall

Street Reform and Consumer Protection Act. The new listing standards, which we

previously summarized when they were proposed in February 2023, require listed

companies (including emerging growth companies, smaller reporting companies and

foreign private issuers) to develop and implement policies providing for the recovery

of erroneously awarded incentive-based compensation received by current or former

executive officers where such compensation is based on erroneously reported financial

information and an accounting restatement is required (a “clawback policy™).

The Adopted Amendments specify that the effective
date of the listing standards is October 2, 2023,
meaning that:

e If an accounting restatement is required, any
erroneously awarded incentive-based
compensation received on or after October 2,
2023 must be clawed back.

* Listed companies must adopt a compliant
clawback policy no later than December 1, 2023.

The NYSE Adopted Amendments also include
technical updates to the delisting process as compared
to the February 2023 proposed listing standards,
including the following:

*  Non-compliance with the listing standards (not
limited to failure to adopt a compliant clawback
policy) may be subject to a cure period.

e NYSE’s requirement to initiate suspension and
delisting procedures commences on the first
anniversary after NYSE sends a delinquency

notice to such listed company, rather than the first
anniversary of the compliance deadline.

The Nasdaq Adopted Amendments do not include
any analogous technical updates.

NEXT STEPS

Given the SEC’s approval of the Adopted
Amendments, listed companies should commence
work (if they have not done so already) to prepare
new clawback policies or updates to existing
clawback policies that comply with the listing
standards, familiarize themselves and their executive
officers with applicable requirements before the
December 1, 2023 compliance deadline and consider
whether any existing contracts or forms may need to
be amended to address their clawback policies.
Companies should also engage internally and/or with
counsel to determine the most prudent manner in
which to adopt the clawback policies, including
determining whether summer or fall board of
directors or committee meetings are the most
appropriate times at which to adopt updated policies.

CRAVATH


https://www.cravath.com/a/web/uPcsVmGc13JXnryDyHptUV/7xxWV5/nyse-and-nasdaq-propose-clawback-listing-standards.pdf

NEW YORK

John W. White
+1-212-474-1732

jwhite@cravath.com

Eric W. Hilfers
+1-212-474-1352
ehilfers@cravath.com

Amanda Gold
+1-212-474-1110
agold@cravath.com

Jonathan J. Katz Kimberley S. Drexler
+1-212-474-1538 +1-212-474-1434
jkatz@cravath.com kdrexler@cravath.com

Michael L. Arnold
+1-212-474-1664
marnold@cravath.com

Matthew J. Bobby
+1-212-474-1128
mbobby@cravath.com

CRAVATH, SWAINE & MOORE LLP

NEW YORK

Worldwide Plaza

825 Eighth Avenue

New York, NY 10019-7475
+1-212-474-1000

LONDON

CityPoint

One Ropemaker Street
London EC2Y 9HR
+44-20-7453-1000

WASHINGTON, D.C.

1601 K Street NW
Washington, D.C. 20006-1682
+1-202-869-7700

cravath.com

WASHINGTON, D.C.

Elad L. Roisman
+1-202-869-7720

eroisman(@cravath.com

This publication, which we believe may
be of interest to our clients and friends
of the firm, is for general information
only. It should not be relied upon as
legal advice as facts and circumstances
may vary. The sharing of this
information will not establish a client
relationship with the recipient unless
Cravath is or has been formally
engaged to provide legal services.

© 2023 Cravath, Swaine & Moore LLP.
All rights reserved.



	Next Steps



