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A
corporate raider,
famed for bending the
will of shareholders
and forcing the hand of
executives, secretly

acquires nearly 10 per cent of your
stock and strikes a deal with a
controversial industry rival
determined to buy your company.
What do you do?

Botox-maker Allergan turned to
lawyers at Latham & Watkins and
Wachtell, Lipton, Rosen & Katz for
help as it defended itself against a
$46bn hostile takeover attempt by
Valeant Pharmaceuticals.

What made the situation
unprecedented was that Valeant
had shaped its takeover plan in
secret with hedge mogul Bill
Ackman. During March and April,
he amassed a stake of almost 10
per cent in Allergan and then used
his position to press for a deal.

The bid set in motion a months-
long struggle that became one of
the most vicious and high-profile
battles during the current boom in
corporate dealmaking. To
frustrate Valeant and create time
for a rival bid, Latham employed
both boardroom and courtroom
tactics to discredit and delay the
hostile bid.

When Valeant scheduled a
meeting to oust Allergan directors,
the move was challenged by
Latham, which drafted bylaws
ahead of the hostile bid that
required detailed disclosures
about trading histories and stock
positions before a meeting could
occur. Later, when Valeant tried to
take its offer directly to
shareholders via a tender offer,
Latham appealed to securities
regulators about disclosure
requirements, buying Allergan
more time to find another suitor.

At the same time, Latham was
fighting in court. It alleged that
the secret accumulation of
Allergan stock by Mr Ackman’s

hedge fund Pershing Square
violated insider trading
prohibitions and disclosure
requirements.

The battle ended with Allergan
securing a huge premium from
“white knight” bidder Actavis, the
generics pharma company, which
paid $70.5bn to buy the company
in a deal that closed in March.

The tie-up with Actavis also
paved the way for further
dealmaking. The combined
company, which took the Allergan
name, sold its generics business to
Israeli pharmaceuticals group
Teva for $40.5bn in July and
recently agreed to be acquired by
US drugmaker Pfizer in a deal
worth about $160bn.

The saga was just one of the
complicated puzzles that
companies faced over the past
year as mergers and acquisitions
kept up a feverish pace.

Law firms able to help clients
find solutions to these challenges
— and lay the groundwork for
companies to grow as well as for
further dealmaking — are in high

demand. Another hostile deal in
the pharma sector was avoided
thanks in part to early decisions
taken by executives at US
drugmaker Mylan and their
advisers, including lawyers from
Cravath, Swaine & Moore.

In February, Mylan closed a
$5.6bn deal to acquire certain non-
US assets from Abbott
Laboratories. The transaction was
a so-called inversion, structured
to allow Mylan to redomicile its
tax base to the UK through the
acquisition to escape US taxes.

But while most companies move
their tax base and incorporation to
the same country in an inversion,
Mylan, with the help of Cravath,
elected to incorporate in the
Netherlands, a move that would
prove pivotal within several weeks
of closing the Abbott deal.

In late April, Teva launched a
$40bn unsolicited bid to buy
Mylan, which itself was pursuing a
deal to buy Perrigo, another
generics rival in the US, for $35bn.

By reincorporating as a Dutch
company, Mylan was entitled to
protections including provisions
that make it tricky to remove and
replace sitting board members
and that allow the establishment
of a foundation, called a
“stichting”, which acts as a sort of
poison pill defence. The
foundation can exercise a call
option agreement set up between
it and the company that would
dilute the voting rights of the
company’s ordinary shareholders.

The foundation has the right to
exercise the option if it determines
the move is in the best interests of
the company. The combined
impact of these protective
measures meant a takeover of
Mylan would have been extremely
difficult, taking months if not
years. As a result, Teva elected to
buy Allergan’s generic business
and Mylan continued its pursuit of

Perrigo, which ultimately came to
nothing in November.

Swift action by lawyers at
Sullivan & Cromwell helped pave
the way for a mega-merger
between US condiments maker
Heinz and US foods group Kraft.

For Sullivan, advising Kraft was
complicated by the fact the
company had only recently
appointed a new chief executive
and was in the process of changing
its top financial officer. Also, a
valuation of Heinz was
problematic as it was not publicly
traded.

Despite these obstacles, the two
sides managed to keep the talks
secret and reach an agreement
within 10 weeks for a deal worth
$55bn.

Under the terms, Kraft
shareholders would own just
under half the combined company
and receive a special cash
dividend worth $10bn. The
companies were able to close the
deal within three months of
signing — a particularly speedy
resolution.

Poison pill proves to be a deal-breaker


